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1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent granted 
on an application for patent by another filed in the United States before the invention by the applicant 
for patent, except that an international application filed under the treaty defined in section 351(a) shall 
have the effects for purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 21(2) of such - 
treaty in the English language. 

2. Claims 1-2, 8-9 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Gerstner et al [Patent No. 6,819,415]. 

As to claim 1, Gerstner et al disclose an microscope system comprising: a control 
means capable of generating electric control signals (Fig. 1, item 15; col. 3, lines 2-21); a 
spatial modulator means having an illuminated surface to be illuminated by light emitted 
by a light source, and capable of receiving the electric control signal and of spatially 
modulating reflection characteristic or transmission characteristic of the illuminated 
surface by a spatial frequency specified by the electric control signal (Fig. 3, items 3,4; 
col. 2, lines 16-61; col. 3, lines 12-25); an illuminating optical means for illuminating a 
specimen with light spatially modulated by the spatial modulator means (Fig. 3, items 5, 
7, 1 1, 10; col. 2, lines 59-67); an image detecting means for detecting a signal image 
formed by signal light emitted by the specimen illuminated by the illuminating optical 
means (Fig. 3, item 14, col. 3, lines 9-11); and an arithmetic means for processing signal 

images formed by using the spatial frequency of at least three different phases set by the 

« 

control means and detected by the image detecting means to obtain an optical sectioned 
image (Fig. 3, item 16, col. 11-26). 

As to claim 2, Gerstner et al disclose that the control means is capable of setting a 
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thickness for the optical sectioned image by setting the spatial frequency (col 3, lines 2- 
25; col. 5, lines 1-16). 

As to claim 8, Gerstner et al disclose that the spatial modulator means receives the 
electric control signal and is capable of sinusoidally spatially modulating the reflection 
characteristic or the transmission characteristic of the illuminated surface according to the 
electric control signal (col. 4, lines 53-57; col. 5, lines 15-20). 

As to claim 9, Gerstner et al disclose that the signal light is reflected light, 
transmitted light or fluorescent light (col. 3, lines 3-12). 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 6-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gerstner et al [Patent No. 6,819,415] in view of Proll K-P et al cited by applicants. 

Gerstner et al disclose all the claim limitations as mentioned above except for 
using a digital micromirror device or a liquid crystal device as the spatial modulator 
means. Proll K-P et al teach it is well known in the art to use a digital micromirror device 
or a liquid crystal device as the spatial modulator means (see Introduction and 
Experimental Setup sections). It would have been obvious to one of ordinary skill in the 
art to use a digital micromirror device or a liquid crystal device as the spatial modulator 
means in Gerstner et aPs device for the purpose of improving of phase-shift measurement 
results. 
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5. Claims 3-5 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

6. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Derndinger et al (6,429,897) and Wolleschensky et al (6,947,133) disclose an 
arrangement of a microscope. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Phupc Tran whose telephone number is (571) 272-7399. 
The examiner can normally be reached on MON-FRI. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Matthew C. Bella can be reached on (571) 272-7778. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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